(916) 369-4900 August 20, 1990
FTB Notice 90-5
410: BRL: CN- 90- 467
Re: DOVESTI C ( NONFOREI GN) NONRESI DENT PARTNER W THHOLDI NG
GUI DELI NES
Not e: These guidelines do not relate to foreign (non-U. S.)
partners. Foreign partner withholding is 9.3% of the anpunt
determ ned in accordance with federal | RC Section 1446.

Fol | owi ng are conmon questions regardi ng donestic (nonforeign)
nonresi dent partner w thhol ding and their answers.

VWHEN | S A PARTNERSHI P REQUI RED TO FI LE A CALI FORNI A RETURN?
1. Vo nust file a California partnership return, Form 5657?

A. Every partnership that engages in a trade or a business or has
income fromsources in California nust file Form 565 (Partnership

Return of Inconme). This includes religious and apostolic
organi zations that are exenmpt fromtax under Internal Revenue Code
Section 501(d). The "snmall partnership" exception contained in |IRC

Section 6031 does not apply in California. See FTB Notice
CR- 88-692.

2. Can a syndicate, pool, joint venture or simlar organization
el ect not to be treated as a partnership for state incone tax
pur poses?

A. Yes. A syndicate, pool, joint venture or simlar organization
may el ect under Internal Revenue Code Section 761(a) (which
California follows) not to be treated as a partnership for state
tax purposes and will not be required to file Form 565 except for
t he year of election.

3. Wiat if the partnership does not do business in California and
does not receive income from California sources but has partners
who are California residents?

A. The filing of Form 565 is not required in this situation.
However, if such a partnership elects to conpute incone for
California purposes in a manner different fromthe nethod used to
conpute incone for the partnership's federal return (for exanple, a
different method to conpute installnent sales), then a separate
California partnership return nust be fil ed.
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VHEN | S W THHOLDI NG REQUI RED?
4. \When is a partnership required to withhol d?

A. Under California Revenue and Taxati on Code Sections 18805 and
26131, withholding at source is required when the partnership is
notified to withhold by the Franchise Tax Board. (See also Title
18 Cal. Code of Regs., Sections 18805-1 to 18805-8, and Secti ons
26131-1 to 26131-5.) Notifications to partnerships are now bei ng
mai | ed by the Franchi se Tax Board.

Once the partnership receives notice, it should begin wthhol di ng
on distributions of incone (including prior year incone which
shoul d have been but was not previously reported as incone from
California sources) to its nonresident partners. However, no
withholding is required if distributions of incone from California
sources to the partner are $1,500 or less during the cal endar year.

If a partnership anticipates encountering adm nistrative probl ens
in applying the wi thholding requirements for the first few
distributions while in the process of inplementing a w thhol ding
program it should submt a witten request for a waiver to the
Wt hhold at Source Unit. These requests will be handl ed on a
case- by-case basis.

5. When will notice be sent to the partnerships?

A. Over 220,000 notices are now being sent to all partnerships
which filed returns in 1989. The first 70,000 notices were sent in

July and the remainder will be sent over the next several nonths.
Notices will be nmailed annually to those partnershi ps that were not
notified in prior years and notice will be constructively given

yearly in the Form 565 (Partnership Return of Income) fornms and
I nstructions.

6. To what extent will partnerships that have California source

i ncome but do not receive the notice because they did not file
returns, be considered to have been notified and hence be required
to withhol d?

A. In the case where the partnership files its first year return
during the year, the Franchise Tax Board will not consider the
partnership to have been notified until the end of that cal endar
year when the partnership files its California return (Form 565).
This is when notice will be given to the partnership through the
Form 565 fornms and instructions of the requirement to w thhold for
subsequent years. However, where a partnership was required to
file returns but did not do so, notice will be considered as
constructively received by the partnership.
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7. Can a partnership withhold prior to receiving notice fromthe
Franchi se Tax Board (FTB)?

A. Yes. The Franchise Tax Board will accept wi thholding prior to
t he notices being received. No penalties for failure to withhold
can be assessed until after the partnership receives notice, and

then fails to w thhol d.

8. If the distributions to a nonresident partner are anticipated
to go over $1,500.00 during the year, when is the w thhol ding
required to be done? At the first distribution or when the

di stribution exceeds the $1,500.007?

A. If it is anticipated that total distributions of California
source income to a nonresident partner will exceed $1,500. 00 during
t he cal endar year, withhol ding nust be done on all distributions of
i ncome made to that partner. It should be noted that if nore than
$1,500.00 is distributed to a nonresident partner, the entire
amount of all distributions of incone are subject to w thhol ding,
not just the amount in excess of $1,500. 00.

9. If a distribution of incone to a nonresident partner of
$1,000.00 is made during the portion of the year prior to receipt
of notice by the partnership and a distribution of income of
$800.00 is made to the sane partner later in the sane cal endar year
after receipt of the notice, what anount is subject to w thhol ding?

A. The FTB will not subject the distribution made prior to
notification to wi thholding. However, as the total distributions
for the cal endar year exceed $1,500.00, the distribution of
$800. 00, made after notification, is subject to w thhol ding.

VWHAT | NCOVE | S SUBJECT TO W THHOLDI NG?

10. What anounts are subject to w thhol di ng?

A. Al distributions, including property, which represent
California source taxable income are subject to withholding. This
is different than the foreign partner w thhol ding under California
Revenue and Taxation Code Section 18807 which is based on

al l ocations (not distributions) of incone.

11. What if the partnership has no taxable income? Does the
partnership need to request a waiver from w thhol di ng?

A No. It is up to the partnership to determ ne whether the
distribution represents taxable inconme. |[If the distribution is
determined to be a return of capital, or of previously taxed
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i ncome, or does not represent taxable income, no w thholding is
required. Although the FTB is not requiring a waiver in this
situation, if upon audit the FTB determ nes that wi thhol ding should
have been done on a distribution, the partnership my be liable for
t he wi t hhol di ng.

12. What if the distribution, in whole or in part, does not
represent taxable incone?

A. The partnership nust nake an allocation of the portion of the
di stribution which represents taxable inconme and wi thhold 7% on
t hat amount. No request for a reduced rate or waiver is required.

13. What if the partnership has no California income or assets, but
is maki ng distributions to its nonresident partners?

A. As long as the partnership is not engaging in a trade or

busi ness in California and does not have income from sources in
California, no withholding is required and no request for a waiver
or reduced rate is required.

14. What if the partnership has income fromw thin and w thout
California?

A. The partnership nust nake a reasonabl e approxi mati on of the
ratio of its income from California sources to its worl dw de

i ncome, and apply that ratio to the distributions of income to
determ ne the amount subject to withholding. The 7% wi thhol di ng
rate is then applied to this amount. |If a partner's all ocable
share of this anmpbunt is less than $1,500 for the cal endar year,
then no withholding is required on distributions to that partner
and no wai ver request is required.

15. Are guaranteed paynents to partners subject to w thhol ding?

A. Yes, if the guaranteed paynments represent inconme from
California sources for the nonresident partners and are not
subj ect to wage wit hhol di ng t hrough EDD

16. Are distributions of property subject to w thhol ding?

A. Yes. If the distribution of property represents incone,
wi t hholding is required based on the fair market value of the
property distributed.
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ENTI TI ES SUBJECT TO W THHOLDI NG

17. Is withholding required when the partnership nakes
di stributions of income to other partnerships, corporations, Master
Limted Partnerships (MLP'S), or exenpt organizations?

A. Wthholding at source is required on all distributions of

i ncome made to donestic nonresident partners unless a waiver is
obt ai ned. Donestic nonresident partners include individuals,
partnershi ps, estates and trusts, and corporations which are not
qualified to do business in this state. However, waivers on

di stributions by publicly-traded partnerships, and on distributions
to brokerage firms, tax exenpt organizations, and tiered
partnerships (including S Corporations) will generally be approved
upon written request.

18. Are S Corporations required to withhold on distributions to
t heir nonresident sharehol ders?

A. The FTB currently is not requiring w thholding on distributions
made by S Corporations. However, this area nay undergo study.

W t hhol ding by S Corporations will not be required unless notice is
received fromthe Franchi se Tax Board.

19. Is withholding required on trust or estate distributions?

A. Wthholding per California Revenue and Taxati on Code Section
18805 currently requires withholding on incone from California
sources distributed to nonresident beneficiaries. |Instructions for
Form 541 (California Fiduciary Income Tax Return) explain the

wi t hhol di ng requirenents.

WAI VERS

20. What address should be used to request a waiver or a reduced
rate of wi thhol di ng?

A. Wthhold at Source Unit, Attn: Request for Waiver, Partnership
Wt hhol ding, P.O Box 651, Sacramento, CA 95812.

21. How soon will we get a response to our request for a waiver or
reduced rate?

A. The Wthhold at Source Unit anticipates a response within 2 to
4 weeks. \Where situations are nore conpl ex, additional informtion
or docunents nmay be needed.
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22. Are there any enmergency procedures to obtain a quicker turn
around of waiver requests when distributions are made on short
notice?

A. If a rush response is needed the Wthhold at Source Unit has a
facsimle (FAX) machi ne available. The Wthhold at Source Unit
shoul d be contacted in advance so that the request can be
coor di nat ed.

23. WIIl a waiver be granted if the partner consistently files and
makes estinmate payments?

A. Yes. However, a waiver nust be requested as the partner's
estimte paynents and filing history must first be verified by the
FTB.

24. Who nust request a reduced withholding rate or waiver, the
partnership or the partner?

A. Either party may request a reduced withholding rate or waiver.

25. |If a partnership puts up a bond, deposit or otherw se, wll
this satisfy the wi thhol ding requirenents?

A. The Wthhold at Source Unit will review all witten requests
for alternatives to withholding. The FTB will be as hel pful as
possi ble in assisting partnerships in inplenenting their program of
wi t hhol di ng on di stri butions.

26. What information is required on the request for waiver? |Is
there a fornf

A. There is no standard form available at this time. However, a
formw |l be developed for this purpose. Requests nmust be in
writing and contain all pertinent facts to support the request,

i ncl udi ng partnership account nunber, partners' nanes and soci al
security numbers. If insufficient information is provided, the
wai ver may be denied. In addition, additional information or
docunments may be request ed.

27. |If a partnership is already filing a conposite return for
nonr esi dent partners and maki ng estimate tax paynments under
existing rules, can it get a waiver fromw thhol di ng?

A. Yes. In general, partnerships filing conmposite returns and
maki ng estimate payments will be granted waivers from wi t hhol di ng.

28. WIIl waivers be granted on an annual or other extended-term
basi s, or nmust a waiver be obtained for each distribution?
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A. Requests for reduced w thholding rates and waivers will be
consi dered on an individual basis. Authorizations nay be one-tine,
annual or |onger.

PAYMENTS
29. When is withhol ding due?

A. Wthholding is due to be renmitted to the FTB by the 20th of the
nonth follow ng the date of distribution of income. Wthholding is
not required to be submtted until total amounts w thheld by the
partnership with respect to all nonresident partners exceed $2, 500
for the calendar year. |f anpunts withheld do not exceed $2, 500
for the cal endar year, the withholding is required to be remtted
to the FTB by January 31 of the follow ng year. These requirenments
are explained in the Form 592 (Return of Tax Wthheld at Source)

i nstructions.

FTB FORM 590, CERTI FI CATE OF CALI FORNI A RESI DENCE (| NDI VI DUALS)
OR PERMANENT PLACE OF BUSI NESS ( CORPORATI ONS)

30. How does a partnership determne if an individual is a resident
or a qualified corporation?

A. If a partner clains not to be subject to the w thhol ding

requi rements, have them conpl ete and sign FTB Form 590, Certificate
of California Residence (Individuals) or Permanent Pl ace of

Busi ness (Corporations). The partnership should retain this form
and not send the Franchise Tax Board a copy.

31. Can a partnership assunme that partners whose mailing addresses
are in California are California residents?

A. Discretion is necessary in relying on California mailing
addresses as an indication of a partner's resident status. This
assunmption is not always correct, and the partnership shoul d
exercise caution in relying upon mailing addresses. Caution
especially should be exercised where the address is a post office
box or when the address is "in care of" another. The partnership
can avoid potential penalties by securing a current Form 590.

32. Should Form 590 be conpl eted annual ly?

A. Form 590 should be conpleted at the begi nning of the
wi t hhol di ng program and shoul d be conpl eted agai n when any changes
i n residency occur.
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PENALTI ES

33. Under what circunstances will penalties be inposed?

A. Prior to Notice, the FTB will not pursue the partnership for

taxes, penalties or interest for failure to withhold on

di stributions to donestic nonresident partners. After Notice,
partnershi ps which fail to withhold will be at risk for taxes,
penalties and interest.

34. What penalties would apply in the event of failure to w thhol d?

A. Liabilities incurred for failure to withhold include liability
for the tax withheld or the ampunt of tax due fromthe taxpayer to
whom t he payments are nmade, |limted to the anount required to be

wi t hhel d, whichever is greater, plus penalties and interest as if
it was the payer's tax liability. Late paynent (5% plus .5% per
nont h) and negligence (5% plus 50% of the interest) penalties would
al so be applicable. See California Revenue and Taxati on Code
Sections 18815, 18684.2, 18684 and 19409 for further information.

35. What if the partnership used an estimate or conputati on net hod
for determining the portion of the distribution which represents
California source inconme and that estimate or nethod | ater proved
i naccur at e?

A. The FTB expects that there will be differences in what
constitutes a reasonable proration of California source incomne.
Penalties will not be inposed on those partnershi ps which make a
good faith effort to conply with the | aw.

DRAFTI NG | NFORMATI ON

This notice was witten by the staff of the Franchise Tax Board

Wt hhold at Source Unit. For further information regarding this
notice, contact the Franchise Tax Board Wthhold at Source Unit at
P. 0. Box 651, Sacramento CA, 95812-0651. The tel ephone nunber for
the Wthhold at Source Unit is (916) 369-4900.



